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aBonuna KOHUENUUUN OTBETCTBEHHOCTMU
POOWUTENEN UNU NHBIX 3AKOHHbIX NPEACTABUTENEN
3A HEUCNONHEHMUE OBA3AHHOCTEN MO COOAEPXAHUIO
M BOCNMUTAHUIKO HECOBEPLUEHHONETHUX

(3apyb6exHbIn onbIT)

Osuapenko 1. C.'

Annomayusn. B nacmosiyei cmamoe paccmampueaemcsi 960110Yusi KOHYEnyuu 0meencmeeHHo-
cmu pooumeinetl 3a HeucnoiHeHue 00a3aHHOCMell N0 COOEPICANHUIO U BOCHUMAHUIO HECOBEPULEH-
nonemuux. Ha ocnose ananusza sakonooamenvbcmea u iopuouyecko OOKMpUuHsl 0eidemcst 8bi600
0 MOM, UMOo I801I0YUSL OMEUECMBEHHO20 3AKOHOOAMENbCMEA 00 OMEEMCMEEHHOCU 30 HEUCN Ol
HeHue pooumensmu Uil UHLLMU 3aKOHHLIMU NPEOCMABUMENAMU HECOBEPULEHHONEMHUX 0DS3AHHO-
cmetl NO UX COOePAHCAHUIO U BOCNUMAHUIO ABTIAEMCS OMPAdICEHUEM MeX USMEHEHULl, KOMopble 6
0aHHOIL chepe npoucxoounu 8 CMpaHax ¢ NPAGOBLIMU CUCMEMAMU POMAHO-2EPMAHCKO20 (KOHMU-
HEeHManbHO20) Mund.

EVOLUTION OF THE CONCEPT OF RESPONSIBILITY OF
PARENTS OR OTHER LEGAL REPRESENTATIVES FOR
NON-FULFILLMENT OF THEIR RESPONSIBILITIES FOR
THE MAINTENANCE AND EDUCATION OF MINORS
(foreign experience)

Pavel S. Ovcharenko
Postgraduate student, Moscow University of Finance and Law

Abstract. This article considers the evolution of the concept of parental responsibility for failure
to fulfill responsibilities for the maintenance and education of minors. Based on the analysis of
legislation and legal doctrine, it is concluded that the evolution of domestic legislation on liability
for failure by parents or other legal representatives of minors to fulfill their responsibilities for
maintenance and education of the minors reflects the changes that occurred in this area in the
countries with Romano-German (continental) legal systems.
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OHIENIMSI OTBETCTBEHHOCTH 32 HEHCIIOJIHEHHE
pOAMTENSIMA WM WHBIMH 3aKOHHBIMHU TIpejcTa-
BUTEJSIMA HECOBEPIICHHOJIETHUX O0O0s3aHHOCTEH

MEHSJICS 110 MEpe MCTOPHYECKOro pa3BuTHs. M3meHeHus

B JIaHHOM IIPABOBOM MHCTUTYTE 00YCJIOBIUBAIIMCH 3BOJIIO-

UK 00IIECTBa B 1I€JIOM U KOHLEIIUH CEMEHHBIX OTHOILIE-

HUH B YaCTHOCTH.

B pamkax nepBoHayalbHOTO TOJAXO/A IVIaBa CEeMeW-
cTBa («paterfamiliasy») oOnaman Bceil MOTHOTON BIIACTH B
otHoweHun jaereid. [lo Mepe pasBUTHS TaHHBIN MOIXON
CMEHWJICS TIOJIXO/IOM, B paMKaX KOTOPOrO HECOBEpILEH-
HOJICTHMH paccMaTpUBaeTCsl B KaueCTBE HOCHTEIS CyOb-
eKTHBHBIX IIpaB U MEPBUYHOIO MHTEpEca, IMOJICIKAIIETO
IIPaBOBOM OXpaHe.

B pumckoM 1paBe pouTenbeKast BIacThb MpecTaBlisia
€000l HEeOrpaHWYEHHYIO BJIACTh IVIaBbl CEMbU Haj IOA-
YMHEHHBIMH. B paMKax JaHHBIX BJIACTHBIX [MOJTHOMOYHMH
IV1aBa CEMbH 00J1a/1all IIPaBOM OCTaBHUTh peOCHKA B KMBBIX
i youTs ero («iusvitaeacnecis»).

JlaHHBII 1OJXOJ MOCTENEHHO CTal MEHSTHCS YXKE B
npase lOctrHnana. B pesynbrare 3T0ro noj BeIpaKeHHeM
«OTLIOBCKasl BJIACTb)» CTaJIO MIOHUMAThCS TO, YTO B HACTO-
see BpeMsl MIOHUMAETCsI 110J] POIMTEIbCKON (QyHKIHMeH
ponuTenbekol (QyHKIMeH, HalpaBIeHHOH Ha BOCITUTAHHE
U 3aIUTY HECOBEPUICHHONETHUX [1].

B pamkax ['paxknanckoro konekca Utanuu 1942 1. kon-
LEMIUs «POIUTENbCKasl BIAcTh» («patriapotesta») Obuia
IPE/ICTaBIICHA KaK 00SI3aHHOCTD MTOYUTAHUS JIETHMH POJIH-
TeNlel B paMKaxX KOHLEIILUH, MTPEICTaBICHHON B PUMCKOM
ipase.

B pamkax pedopmbl ceMEHOro 3aKOHONATENILCTBA
1975 r. ObLIa BBeeHA KOHLEILUS POAUTEIHCKON BIIACTH
(«potesta genitoriale»). 3akoH 0 peopme pagUKaIbHO U3-
MEHWJI NPABOBOE PEryINPOBAHUE CEMEHHBIX OTHOLICHUH.
Bo-nepBbIxX, ObIIT MHCTUTYT «BJIACTH OTLA, B COOTBETCTBHH
C IPUHLIUIIOM PaBEHCTBA MEXKAY CYNpyraMu; KpoMe TOro,
OTHOILCHHSI MEXIY POAWTEISIMA MU JIETbMH HU3MEHUIIHUCH,
nepeiii OT 00s3aHHOCTHU IOCJIETHETO «yBakKaTh M yBa-
KaTh POJUTEIICI» K JIOJTY YBaKEHHUS K HUM U «COJCHUCTBO-
BATh |[...] COEPIKAHUIO CEMbUY.

Hecmotpst Ha pedopmy 1975 1., HHCTUTYT ponUTENb-
CKOM BJIACTH IMO-NIPEXKHEMY OBbLJI OPUEHTHUPOBAH IPEUMY-
LIECTBEHHO B CTOPOHY poautenei. JlocTaTouHO cKa3arh,
YTO TEPMHUH «BJIACTH)» CaM I10 ce0e CBUAETEILCTBYET Ha
MTOAYMHEHHOE MOJI0KEHUE HECOBEPILICHHOJIETHHUX JICTEH.

W numb B pesynbrare BCTYIUIGHUS B CHITy 3akoHa No
219/2012 npou30UnI He TOJIBKO TEPMHUHOJIOINYECKUE M3~
MEHEHHUsI, HO U M3MEHEHHMS 110 CyIIecTBy. Peus nuia yxe He
O POAMTENLCKOW BIIACTH, @ O POANTEIBCKON OTBETCTBEHHO-
CTH (CO BCEMH BBITEKAIOLIMMH U3 HEe IPAaBOBBIMH MOCIIE-
cTBusiMU) [1].

B nacrosimee Bpems B cuity cr. 147 I'K Uranun 6pak
HaJlaraeT Ha 00OMX CYNpYTroB 00513aTEIbCTBO MOMICPIKH-
Barb, 00y4arb, BOCIIUTHIBATh U MOpAJIBHO IOMOTaTh Jie-
TSIM, YBaXKasi UX CHOCOOHOCTH, NPHUPOJHBIE OCOOEHHOCTH
U CTPEMIICHHUSI.

B cuny ct. 315 bis 'K Uranuu peGeHOK UMeeT mpaBo
Ha cojep)kaHue, 00pa3oBaHUEe M MOPAJIBHYIO MOMOIIb CO
CTOPOHBI posiuTesel. PeGeHOK MMeeT IpaBo pacTH B CEMbe
U TIOJIJICPIKUBATH 3HAYMMbIE OTHOILEHHUS C POJCTBEHHUKA-
MH.
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HecoBepiieHHoNeTHHH, ~ KOTOPOMY  HCIIOJHHMIIOCH
JIBEHAILATh JIET, @ TAK)KE€ HECOBEPIICHHOJETHHI, HE J0-
CTHUTILIMHA JaHHOTO BO3pacTa, HO CIIOCOOHBIN IMOHUMATh U
pasyinyarh XKMU3HEHHbIE SIBJICHUS, UIMEET IPaBO OBITh yCJIbI-
IIaHHBIM BO BCEX BOIIPOCAX M MPOLEAypax, Kacaroluxcs
ero.

[Tpu 5TOM yCcTaHOBIICHO, YTO PEOCHOK JIOJKEH YBaXKaTh
poxuTesel U J0JDKEeH BHOCHTBH CBOM BKJIAJ B COJEp)KaHHE
CEMbH, B KOTOPOH OH JKMBET, B MEPY CBOHMX CIIOCOOHOCTEN
1 JIOXOJIOB.

Taknum 00pa3zom, poUTENIbCKast OTBETCTBEHHOCTD, OJ1a-
rojaps IpaBy HECOBEPLICHHOJICTHUX, PEATU3YIOTCS B CHILY
JIMAJICKTUUECKOM CBS3M MEX[IY HECOBEpIICHHOJICTHUMHU
U UX POIUTEISIMHU, UIPAET BAKHYIO POJIb B BBIITOJIHEHHN
POIUTEIBCKUX OOS3aHHOCTEH: MPHU MPABUJILHOM BBIIOJI-
HEHUU OHA rapaHTHUPYeT HECOBEPIICHHOJETHEMY POCT B
CHOKOWMHOM ceMelHOM cpefie, a TaKkKe MOPaIbHYIO U MaTe-
pHaJIbHYIO MOMOIIIb, B KOTOPOH HYXJIaeTCsl HECOBEpIICH-
HOJICTHUH.

B T'epmanum B pamkax pedopMbl MHCTUTYTa POIH-
TENbCKOH BJIACTH, OCYIIECTBICHHON MOCPEACTBOM 3aKOHa
or 18 uronst 1979 rona, B § 1626 delBGB TpaauironHsIii
TepMHH «gewalty («BiIacTb») ObLI 3aMEHEH TEPMHHOM
«sorge» («3abora»). IIpm »TOM 3aKOHOM YCT@HOBIJICHO:
«IIpu BocnMTaHUU M BOCIUTAHUN peOCHKA POAUTEIH yUH-
TBIBAIOT PACTYILYI0 CIOCOOHOCTh M PACTYILYIO MOTPEO-
HOCTb peOeHKa J1elCTBOBAaTh HE3aBUCHMO U OTBETCTBEHHO.
OHH 00CYXJar0T ¢ PeOCHKOM, HACKOJILKO 3TO YMECTHO B
COOTBETCTBHH C €r0 COCTOSIHUEM Pa3BUTHS, BOIIPOCHI, CBSI-
3aHHBIE C 3a00TOH O HEM, U CTPEMSTCS K B3aMMHOMY CO-
[JIACHIO IO JIAHHBIM BOIIPOCAM.

Tem He MeHee, POJAMTENN COXPAHSIOT MMPaBO IMPUHH-
Marh pelIeHus! 10 BOIpocaM 3a00ThI 32 PeOCHKOM, yCTa-
HOBJICHHOC B COOTBETCTBHH CO CTaTheil 6 BTOpPOro ad3aia
Grundgesetz, mpu yclIOBUH, YTO JJAHHOE TPABO OCYILIECT-
BIIIETCSI MU B UCKIIIOUUTENBHBIX MHTEpecax peOeHKa U
Juist POPMHUPOBAHHUS €TO JIMYHOCTH.

AHasorn4yHoe M3MEHEeHHe Npou3onuio Bo PpaHuum.
[TpoGniema 3amuThl IPaB HECOBEPIIEHHOJIETHETO 00YCIIO-
BUJIa MHOTOYHUCIICHHBIE pe(OPMBI, HallpaBJICHHbIC HAa 00e-
CrieueHNe JMYHBIX NpaB peOeHKa B ceMbe. B HacTosmiee
BpeMs BO (ppaHIly3CKOM IpaBe MECTO, KOTOPOE 3aHUMAeT
peOCHOK B ceMbe, CUMTAETCs IepBOCTENEHHBIM. Bo ¢pan-
I[y3CKOM TIpaBe, HaunHasi ¢ ['pasknaHckoro konexca Opan-
uuu 1804 roga m 10 HACTOALIETO BPEMEHH, 3alUTa UH-
TepecoB pedeHKa CTaBHTCS Ha IepBoe MecTo. braromaps
MHOTOUHCIICHHBIM pedopmaM (PpaHIly3CKOMY 3aKOHOATE-
JIFO yAAJI0Ch CO3J1aTh HHCTUTYT CEMBbH, B KOTOPOM PEOCHKY
rapaHTUpyeTcs: MPaBOCyOBEKTHOCTh M YCJIOBHUS JJISI TOJI-
HOLICHHOT'O CYIIECTBOBAaHHS U Pa3BUTHA B ceMbe. JlaHHbIe
TEHJICHLIUH NPUIIUIA Ha CMEHY CHCTEeMe, KOTopasi Xapakre-
pHU30BaIach HEOTPAHUUEHHOM BIACTHIO TNIABBI CEMbH. [2].

Kpome Toro, npaBoBoil cTaTyc HECOBEPIICHHOJIETHE-
ro peOeHKa IpeTepreBaJl MHOIOYHCIICHHBIE W3MEHEHMS
B pesynbrare pedopm, mposeneHHbX B XIX 1 XX BB. B
paMKax JaHHBIX pe(opM IOCTENEHHO YIOBJIECTBOPSUIMCH
MOTPEOHOCTH HECOBEPILICHHOJIETHETO, @ CaM HECOBEPILICH-
HOJICTHHUH TIOCTENIEHHO CTaHOBMJICS MOJIHOLEHHBIM CyOb-
€KTOM I1paBa 1 1ojy4dan 3p(HeKTHBHYIO TPABOBYIO 3aIHTY.

B pamkax peopmMbl rpaskIaHCKOTO CEMEHHOT0 3aKOHO-
JlaTeNIbCTBA TEPMUH «puissance» ObLI 3aMEHEH TEPMHUHOM
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«autorité» (ct. 371.2 'K dpannun). O6a TepMuna 0603Ha-
YAIOT «BIIACTHY, IIPH 3TOM TEPMHH «autoritéy MpOHCXOIUT
OT JIATHHCKOTO CcJIoBa «augére» («pacTuth»). B meicTBy-
OIeH peaKIiK JaHHOM CTaThH 3aKperuieHo «Poaurtens-
CKasi BIACTh — 3TO COBOKYITHOCTb TPaB U 00SI3aHHOCTEH,
HMEIOIIIX CBOCH IEJBI0 OCYIICCTBICHHE HHTEPECOB pe-
Oenka. OHa MPUHAMICKUT POTUTEISIM IO COBEPIICHHOJIC-
THS WJIM SMAHCHUMAINK peOCHKa, YTOOBI 3aI[UTHTh €ro 6e3-
OMACHOCTb, 3I0POBbE M HPABCTBEHHOCTh, 0OCCIICUHTH €ro
BOCITUTAHUE U 0OCCIIEYHTh €ro PA3BUTHE IPH YBAKCHUH K
ero TMYHOCTH. Po/MTEIM BOBICKAIOT peOCHKA B IPHHATHE
pCLICHHH, KACAIOLIMXCSI €r0 BO3pPacTa M CTENCHU 3pesio-
ctu» [3].

W3 31010 CNIeAyeT BBIBOA O TOM, YTO B HACTOSIICE Bpe-
MsI HECOBEPIIICHHONCTHHUIA OOJbILE HE SIBISICTCS «CIa0biM
CYOBEKTOMY, MOICHKAIMM 3AIHUTE, a SIBIACTCS TPSIMBIM
CYOBEKTHUBHBIX MpaB U CyOBEKTOM, MHEHHE KOTOPOTO
JIOJDKHO YUHUTBIBATHCS B 0053aTEIIBHOM MOPSI/IKE.

CMeHa KOHIICTIIMH «POIUTEIbCKOM BIIACTH» KOH-
LEMIHeH «POIUTENILCKONH OTBETCTBEHHOCTH»  SIBISCTCS

3aKOHOMEPHBIM OTPAXEHHEM U CIEICTBUEM COIMAJIb-
HO-KYJIETYPHOH 3BOJIIOIIMM OTHOILIEHUN MEXAY POIUTEIISI-
MU U AeTbMH. T€PMUH «POAUTENHCKASE OTBETCTBEHHOCTh)
MPEIOJIaraeT HAIMYKE Y POJUTEICH 00s13aHHOCTH. Takum
00pa3oM, pedb HICT HE O «BJIACTH» POAUTEIICH HaJl HECO-
BEPIICHHOJICTHUM, & UMCHHO 00 OTBETCTBCHHOCTH TEPE]I
HECOBEPILIECHHOJETHUM. TEePMHUHOIOIMYECKOe HW3MEHEHHUE
MOTYEPKUBAET BOJIIOLIMIO, KOTOPasi MPOUCXOMIIA Ha MPO-
TSOKCHUU MHOTHX JICT: 0€3yCIIOBHAsI POUTEIILCKAS BIACTh
B OTHOILICHUSAX MEXIY POAUTEISIMU U I€TbMU CMEHHUIIACh
MOJIXOJIOM, B paMKax KOTOPOTO MHTEPEC HECOBEPIICHHO-
JIETHUX UMEET HEOCIIOPUMBII IPUOPUTET.

B sTOM cMbICiie MOXKHO YTBEPXKIaTh, YTO IBOJIOLIUS
OTEUECTBEHHOTO 3aKOHOAATEILCTBA 00 OTBETCTBEHHOCTHU
32 HEHUCIOJHEHUE POJUTENISIMA WM UHBIMH 3aKOHHBIMU
MPEJCTABUTEIIIMU HECOBCPIIICHHOJICTHUX O0sM3aHHOCTCH
0 UX COJIEPYKAHUIO U BOCTIUTAHUIO SBIISIETCS OTPasKEHUEM
TEX M3MCHCHHH, KOTOPhIC B TAHHOH cepe MPOUCXOIMITU
B CTpaHax C MPaBOBBIMU CUCTEMAMH POMaHO-TEPMAHCKOTO
(KOHTMHEHTAJIBHOI0) THUIIA.
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